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Subtitle E—New Options for States to
Provide Long-Term Services and Supports

SEC. 2401. COMMUNITY FIRST CHOICE OPTION.
Section 1915 of the Social Security Act (42 U.S.C. 1396n) is
amended by adding at the end the following:

“‘(k) STATE PLAN OPTION TO PROVIDE HOME AND COMMUNITY-BASED
ATTENDANT SERVICES AND SUPPORTS.—

“‘(1) IN GENERAL.—Subject to the succeeding provisions of
this subsection, beginning October 1, 2010, a State may provide
through a State plan amendment for the provision of medical
assistance for home and community-based attendant services
and supports for individuals who are eligible for medical assistance
under the State plan whose income does not exceed 150
percent of the poverty line (as defined in section 2110(c)(5))
or, if greater, the income level applicable for an individual

who has been determined to require an institutional level of
care to be eligible for nursing facility services under the State
plan and with respect to whom there has been a determination
that, but for the provision of such services, the individuals
would require the level of care provided in a hospital, a nursing
facility, an intermediate care facility for the mentally retarded,
or an institution for mental diseases, the cost of which could

be reimbursed under the State plan, but only if the individual
chooses to receive such home and community-based attendant
services and supports, and only if the State meets the following
requirements:

““(A) AVAILABILITY.—The State shall make available

home and community-based attendant services and supports

to eligible individuals, as needed, to assist in accomplishing
activities of daily living, instrumental activities

of daily living, and health-related tasks through handson
assistance, supervision, or cueing—

“‘(i) under a person-centered plan of services and

supports that is based on an assessment of functional

need and that is agreed to in writing by the individual

or, as appropriate, the individual’s representative;

‘“(i1) in a home or community setting, which does

not include a nursing facility, institution for mental

diseases, or an intermediate care facility for the mentally
retarded;

““(iii) under an agency-provider model or other

model (as defined in paragraph (6)(C )); and



“‘(iv) the furnishing of which—

“(I) is selected, managed, and dismissed by

the individual, or, as appropriate, with assistance

from the individual’s representative;

“‘(II) is controlled, to the maximum extent possible,

by the individual or where appropriate, the

individual’s representative, regardless of who may

act as the employer of record; and

“‘(IIT) provided by an individual who is qualified

to provide such services, including family

members (as defined by the Secretary).

“(B) INCLUDED SERVICES AND SUPPORTS.—In addition
to assistance in accomplishing activities of daily living,
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instrumental activities of daily living, and health related
tasks, the home and community-based attendant services
and supports made available include—

‘(1) the acquisition, maintenance, and enhancement

of skills necessary for the individual to accomplish
activities of daily living, instrumental activities

of daily living, and health related tasks;

““(ii) back-up systems or mechanisms (such as the

use of beepers or other electronic devices) to ensure
continuity of services and supports; and

““(ii1) voluntary training on how to select, manage,

and dismiss attendants.

“‘(C) EXCLUDED SERVICES AND SUPPORTS.—Subject to
subparagraph (D), the home and community-based attendant
services and supports made available do not include—
‘(1) room and board costs for the individual;

““(11) special education and related services provided

under the Individuals with Disabilities Education Act

and vocational rehabilitation services provided under

the Rehabilitation Act of 1973;

““(111) assistive technology devices and assistive
technology services other than those under (1)(B)(ii);

“‘(iv) medical supplies and equipment; or

“‘(v) home modifications.

““(D) PERMISSIBLE SERVICES AND SUPPORTS.—The home
and community-based attendant services and supports may
include—

‘(i) expenditures for transition costs such as rent

and utility deposits, first month’s rent and utilities,
bedding, basic kitchen supplies, and other necessities
required for an individual to make the transition from

a nursing facility, institution for mental diseases, or



intermediate care facility for the mentally retarded

to a community-based home setting where the individual
resides; and

‘(1) expenditures relating to a need identified in

an individual’s person-centered plan of services that

increase independence or substitute for human assistance,

to the extent that expenditures would otherwise

be made for the human assistance.

““(2) INCREASED FEDERAL FINANCIAL PARTICIPATION.—For
purposes of payments to a State under section 1903(a)(1), with
respect to amounts expended by the State to provide medical
assistance under the State plan for home and communitybased
attendant services and supports to eligible individuals

in accordance with this subsection during a fiscal year quarter
occurring during the period described in paragraph (1), the
Federal medical assistance percentage applicable to the State
(as determined under section 1905(b)) shall be increased by

6 percentage points.

““(3) STATE REQUIREMENTS.—In order for a State plan
amendment to be approved under this subsection, the State
shall—

““(A) develop and implement such amendment in
collaboration with a Development and Implementation
Council established by the State that includes a majority

of members with disabilities, elderly individuals, and their
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representatives and consults and collaborates with such
individuals;

“‘(B) provide consumer controlled home and communitybased
attendant services and supports to individuals on

a statewide basis, in a manner that provides such services

and supports in the most integrated setting appropriate

to the individual’s needs, and without regard to the individual’s
age, type or nature of disability, severity of disability,

or the form of home and community-based attendant services
and supports that the individual requires in order

to lead an independent life;

‘(C) with respect to expenditures during the first full

fiscal year in which the State plan amendment is implemented,
maintain or exceed the level of State expenditures

for medical assistance that is provided under section

1905(a), section 1915, section 1115, or otherwise to individuals
with disabilities or elderly individuals attributable

to the preceding fiscal year;

‘(D) establish and maintain a comprehensive, continuous
quality assurance system with respect to communitybased



attendant services and supports that—

““(i) includes standards for agency-based and other

delivery models with respect to training, appeals for

denials and reconsideration procedures of an individual

plan, and other factors as determined by the Secretary;

“‘(i1) incorporates feedback from consumers and

their representatives, disability organizations, providers,
families of disabled or elderly individuals, members

of the community, and others and maximizes consumer
independence and consumer control;

““(ii1) monitors the health and well-being of each

individual who receives home and community-based
attendant services and supports, including a process

for the mandatory reporting, investigation, and resolution

of allegations of neglect, abuse, or exploitation

in connection with the provision of such services and
supports; and

““(iv) provides information about the provisions of

the quality assurance required under clauses (i)

through (iii) to each individual receiving such services;

and

““(E) collect and report information, as determined necessary
by the Secretary, for the purposes of approving

the State plan amendment, providing Federal oversight,

and conducting an evaluation under paragraph (5)(A),
including data regarding how the State provides home

and community-based attendant services and supports and
other home and community-based services, the cost of such
services and supports, and how the State provides individuals
with disabilities who otherwise qualify for institutional

care under the State plan or under a waiver the choice

to instead receive home and community-based services in
lieu of institutional care.

““(4) COMPLIANCE WITH CERTAIN LAWS.—A State shall
ensure that, regardless of whether the State uses an agencyprovider
model or other models to provide home and community-
based attendant services and supports under a State plan
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amendment under this subsection, such services and supports
are provided in accordance with the requirements of the Fair
Labor Standards Act of 1938 and applicable Federal and State
laws regarding—

“‘(A) withholding and payment of Federal and State

income and payroll taxes;

‘(B) the provision of unemployment and workers compensation
insurance;



‘(C) maintenance of general liability insurance; and

‘(D) occupational health and safety.

*“(5) EVALUATION, DATA COLLECTION, AND REPORT TO CONGRESS.—
““(A) EVALUATION.—The Secretary shall conduct an
evaluation of the provision of home and community-based
attendant services and supports under this subsection in
order to determine the effectiveness of the provision of
such services and supports in allowing the individuals
receiving such services and supports to lead an independent
life to the maximum extent possible; the impact on the
physical and emotional health of the individuals who
receive such services; and an comparative analysis of the
costs of services provided under the State plan amendment
under this subsection and those provided under institutional
care in a nursing facility, institution for mental

diseases, or an intermediate care facility for the mentally
retarded.

““(B) DATA COLLECTION.—The State shall provide the
Secretary with the following information regarding the
provision of home and community-based attendant services
and supports under this subsection for each fiscal year

for which such services and supports are provided:

““(1) The number of individuals who are estimated

to receive home and community-based attendant services
and supports under this subsection during the

fiscal year.

‘(1) The number of individuals that received such

services and supports during the preceding fiscal year.
““(iil) The specific number of individuals served by

type of disability, age, gender, education level, and
employment status.

‘(iv) Whether the specific individuals have been
previously served under any other home and community
based services program under the State plan or

under a waiver.

““(C) REPORTS.—Not later than—

‘(1) December 31, 2013, the Secretary shall submit

to Congress and make available to the public an

interim report on the findings of the evaluation under
subparagraph (A); and

““(i1) December 31, 2015, the Secretary shall submit

to Congress and make available to the public a final

report on the findings of the evaluation under subparagraph
(A).

“‘(6) DEFINITIONS.—In this subsection:

“‘(A) ACTIVITIES OF DAILY LIVING.—The term ‘activities



of daily living’ includes tasks such as eating, toileting,
grooming, dressing, bathing, and transferring.
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““(B) CONSUMER CONTROLLED.—The term ‘consumer
controlled’ means a method of selecting and providing services
and supports that allow the individual, or where appropriate,
the individual’s representative, maximum control

of the home and community-based attendant services and
supports, regardless of who acts as the employer of record.
*“(C) DELIVERY MODELS.—

““(i) AGENCY-PROVIDER MODEL.—The term ‘agencyprovider
model’ means, with respect to the provision

of home and community-based attendant services and

supports for an individual, subject to paragraph (4),

a method of providing consumer controlled services

and supports under which entities contract for the

provision of such services and supports.

“‘(il) OTHER MODELS.—The term ‘other models’

means, subject to paragraph (4), methods, other than

an agency-provider model, for the provision of consumer
controlled services and supports. Such models

may include the provision of vouchers, direct cash payments,
or use of a fiscal agent to assist in obtaining

Services.

“(D) HEALTH-RELATED TASKS.—The term ‘healthrelated
tasks’ means specific tasks related to the needs

of an individual, which can be delegated or assigned by
licensed health-care professionals under State law to be
performed by an attendant.

“(E) INDIVIDUAL’S REPRESENTATIVE.—The term ‘individual’s
representative’ means a parent, family member,

guardian, advocate, or other authorized representative of

an individual

“(F) INSTRUMENTAL ACTIVITIES OF DAILY LIVING.—The
term ‘instrumental activities of daily living’ includes (but

is not limited to) meal planning and preparation, managing
finances, shopping for food, clothing, and other essential

items, performing essential household chores, communicating
by phone or other media, and traveling around

and participating in the community.”’.

SEC. 2402. REMOVAL OF BARRIERS TO PROVIDING HOME AND COMMUNITY-
BASED SERVICES.

(@) OVERSIGHT AND ASSESSMENT OF THE ADMINISTRATION OF

HOME AND COMMUNITY-BASED SERVICES.—The Secretary of Health

and Human Services shall promulgate regulations to ensure that

all States develop service systems that are designed to—



(1) allocate resources for services in a manner that is

responsive to the changing needs and choices of beneficiaries
receiving non-institutionally-based long-term services and supports
(including such services and supports that are provided

under programs other the State Medicaid program), and that
provides strategies for beneficiaries receiving such services to
maximize their independence, including through the use of
client-employed providers;

(2) provide the support and coordination needed for a beneficiary
in need of such services (and their family caregivers

or representative, if applicable) to design an individualized,
self-directed, community-supported life; and
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(3) improve coordination among, and the regulation of,

all providers of such services under federally and State-funded
programs in order to—

(A) achieve a more consistent administration of policies

and procedures across programs in relation to the provision

of such services; and

(B) oversee and monitor all service system functions

to assure—

(i) coordination of, and effectiveness of, eligibility
determinations and individual assessments;

(ii) development and service monitoring of a complaint

system, a management system, a system to

qualify and monitor providers, and systems for rolesetting

and individual budget determinations; and

(iii) an adequate number of qualified direct care

workers to provide self-directed personal assistance

services.

(b) ADDITIONAL STATE OPTIONS.—Section 1915(i) of the Social
Security Act (42 U.S.C. 1396n(i)) is amended by adding at the
end the following new paragraphs:

*“(6) STATE OPTION TO PROVIDE HOME AND COMMUNITY-BASED
SERVICES TO INDIVIDUALS ELIGIBLE FOR SERVICES UNDER A
WAIVER.—

““(A) IN GENERAL.—A State that provides home and
community-based services in accordance with this subsection

to individuals who satisfy the needs-based criteria

for the receipt of such services established under paragraph
(1)(A) may, in addition to continuing to provide such services

to such individuals, elect to provide home and community-

based services in accordance with the requirements

of this paragraph to individuals who are eligible for home

and community-based services under a waiver approved

for the State under subsection (c), (d), or (e) or under



section 1115 to provide such services, but only for those
individuals whose income does not exceed 300 percent of

the supplemental security income benefit rate established

by section 1611(b)(1).

“(B) APPLICATION OF SAME REQUIREMENTS FOR INDIVIDUALS
SATISFYING NEEDS-BASED CRITERIA.—Subject to
subparagraph (C), a State shall provide home and community-
based services to individuals under this paragraph

in the same manner and subject to the same requirements

as apply under the other paragraphs of this subsection

to the provision of home and community-based services

to individuals who satisfy the needs-based criteria established
under paragraph (1)(A).

“(C) AUTHORITY TO OFFER DIFFERENT TYPE, AMOUNT,
DURATION, OR SCOPE OF HOME AND COMMUNITY-BASED SERVICES.—
A State may offer home and community-based services

to individuals under this paragraph that differ in

type, amount, duration, or scope from the home and
community-based services offered for individuals who satisfy

the needs-based criteria established under paragraph

(1)(A), so long as such services are within the scope of

services described in paragraph (4)(B) of subsection (c)

for which the Secretary has the authority to approve a

waiver and do not include room or board.
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“(7) STATE OPTION TO OFFER HOME AND COMMUNITY-BASED
SERVICES TO SPECIFIC, TARGETED POPULATIONS.—
““(A) IN GENERAL.—A State may elect in a State plan
amendment under this subsection to target the provision

of home and community-based services under this subsection

to specific populations and to differ the type,

amount, duration, or scope of such services to such specific
populations.

“(B) 5-YEAR TERM.—

‘(i) IN GENERAL.—An election by a State under

this paragraph shall be for a period of 5 years.

““(ii) PHASE-IN OF SERVICES AND ELIGIBILITY PERMITTED
DURING INITIAL 5-YEAR PERIOD.—A State

making an election under this paragraph may, during

the first 5-year period for which the election is made,

phase-in the enrollment of eligible individuals, or the

provision of services to such individuals, or both, so

long as all eligible individuals in the State for such

services are enrolled, and all such services are provided,

before the end of the initial 5-year period.

“(C) RENEWAL.—An election by a State under this paragraph



may be renewed for additional 5-year terms if the

Secretary determines, prior to beginning of each such

renewal period, that the State has—

‘(1) adhered to the requirements of this subsection

and paragraph in providing services under such an

election; and

‘“(i1) met the State’s objectives with respect to

quality improvement and beneficiary outcomes.””.

(c) REMOVAL OF LIMITATION ON SCOPE OF SERVICES.—Paragraph
(1) of section 1915(i) of the Social Security Act (42 U.S.C.
1396n(i)), as amended by subsection (a), is amended by striking
““or such other services requested by the State as the Secretary
may approve’’.

(d) OPTIONAL ELIGIBILITY CATEGORY TO PROVIDE FULL MEDICAID
BENEFITS TO INDIVIDUALS RECEIVING HOME AND COMMUNITYBASED
SERVICES UNDER A STATE PLAN AMENDMENT.—
(1) IN GENERAL.—Section 1902(a)(10)(A)(ii) of the Social
Security Act (42 U.S.C. 1396a(a)(10)(A)(ii)), as amended by
section 2304(a)(1), is amended—

(A) in subclause (XX), by striking ‘‘or’’ at the end;

(B) in subclause (XXI), by adding “‘or’’ at the end;

and

(C) by inserting after subclause (XXI), the following

new subclause:

““(XXII) who are eligible for home and community-

based services under needs-based criteria

established under paragraph (1)(A) of section

1915(i), or who are eligible for home and community-

based services under paragraph (6) of such

section, and who will receive home and communitybased
services pursuant to a State plan amendment

under such subsection;’’.

(2) CONFORMING AMENDMENTS.—

(A) Section 1903(f)(4) of the Social Security Act (42

U.S.C. 1396b(f)(4)), as amended by section 2304(a)(4)(B),

is amended in the matter preceding subparagraph (A),
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by inserting ‘“1902(a)(10)(A)(i1)(XXII),”’ after
““1902(a)(10)(A)(ii)(XXI),”.

(B) Section 1905(a) of the Social Security Act (42 U.S.C.
1396d(a)), as so amended, is amended in the matter preceding
paragraph (1)—

(1) in clause (xv), by striking ‘‘or’’ at the end;

(i1) in clause (xvi), by adding ‘‘or’’ at the end;

and

(iii) by inserting after clause (xvi) the following



new clause:

“‘(xvii) individuals who are eligible for home and community-

based services under needs-based criteria established

under paragraph (1)(A) of section 1915(i), or who are eligible

for home and community-based services under paragraph (6)

of such section, and who will receive home and communitybased
services pursuant to a State plan amendment under

such subsection,’’.

(e) ELIMINATION OF OPTION TO LIMIT NUMBER OF ELIGIBLE
INDIVIDUALS OR LENGTH OF PERIOD FOR GRANDFATHERED INDIVIDUALS
IF ELIGIBILITY CRITERIA IS MODIFIED.—Paragraph (1) of section
1915(i) of such Act (42 U.S.C. 1396n(i)) is amended—

(1) by striking subparagraph (C) and inserting the following:

““(C) PROJECTION OF NUMBER OF INDIVIDUALS TO BE
PROVIDED HOME AND COMMUNITY-BASED SERVICES.—The
State submits to the Secretary, in such form and manner,

and upon such frequency as the Secretary shall specify,

the projected number of individuals to be provided home

and community-based services.’’; and

(2) in subclause (1) of subparagraph (D)(ii), by striking

“‘to be eligible for such services for a period of at least 12

months beginning on the date the individual first received

medical assistance for such services’’ and inserting ‘to continue

to be eligible for such services after the effective date of the
modification and until such time as the individual no longer

meets the standard for receipt of such services under such

pre-modified criteria’’.

(f) ELIMINATION OF OPTION TO WAIVE STATEWIDENESS; ADDITION
OF OPTION TO WAIVE COMPARABILITY.—Paragraph (3) of section
1915(i) of such Act (42 U.S.C. 1396n(3)) is amended by striking
““1902(a)(1) (relating to statewideness)’’ and inserting ‘“1902(a)(10)(B)
(relating to comparability)’’.

(g) EFFECTIVE DATE.—The amendments made by subsections

(b) through (f) take effect on the first day of the first fiscal year

quarter that begins after the date of enactment of this Act.

SEC. 2403. MONEY FOLLOWS THE PERSON REBALANCING DEMONSTRATION.

(a) EXTENSION OF DEMONSTRATION.—

(1) IN GENERAL.—Section 6071(h) of the Deficit Reduction
Act of 2005 (42 U.S.C. 1396a note) is amended—

(A) in paragraph (1)(E), by striking ‘‘fiscal year 2011’

and inserting ‘‘each of fiscal years 2011 through 2016°’;

and

(B) in paragraph (2), by striking ‘“2011°” and inserting

¢2016”°.
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(2) EVALUATION.—Paragraphs (2) and (3) of section 6071(g)
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of such Act is amended are each amended by striking ““2011”’

and inserting “2016”’.

(b) REDUCTION OF INSTITUTIONAL RESIDENCY PERIOD.—
(1) IN GENERAL.—Section 6071(b)(2) of the Deficit Reduction
Act of 2005 (42 U.S.C. 1396a note) is amended—

(A) in subparagraph (A)(i), by striking ‘¢, for a period

of not less than 6 months or for such longer minimum

period, not to exceed 2 years, as may be specified by the

State’’ and inserting ‘ “for a period of not less than 90

consecutive days’’; and

(B) by adding at the end the following:

‘“‘Any days that an individual resides in an institution on the

basis of having been admitted solely for purposes of receiving
short-term rehabilitative services for a period for which payment

for such services is limited under title XV1I1 shall not

be taken into account for purposes of determining the 90-

day period required under subparagraph (A)(i).”".

(2) EFFECTIVE DATE.—The amendments made by this subsection
take effect 30 days after the date of enactment of

this Act.

SEC. 2404. PROTECTION FOR RECIPIENTS OF HOME AND COMMUNITYBASED

SERVICES AGAINST SPOUSAL IMPOVERISHMENT.
During the 5-year period that begins on January 1, 2014,

section 1924(h)(1)(A) of the Social Security Act (42 U.S.C. 1396r—
5(h)(1)(A)) shall be applied as though “‘is eligible for medical assistance
for home and community-based services provided under subsection
(c), (d), or (i) of section 1915, under a waiver approved

under section 1115, or who is eligible for such medical assistance
by reason of being determined eligible under section 1902(a)(10)(C)
or by reason of section 1902(f) or otherwise on the basis of a
reduction of income based on costs incurred for medical or other
remedial care, or who is eligible for medical assistance for home
and community-based attendant services and supports under section
1915(k)’’ were substituted in such section for “‘(at the option of

the State) 1s described in section 1902(a)(10)(A)(11)(VI)”.

SEC. 2405. FUNDING TO EXPAND STATE AGING AND DISABILITY
RESOURCE CENTERS.

Out of any funds in the Treasury not otherwise appropriated,

there is appropriated to the Secretary of Health and Human Services,
acting through the Assistant Secretary for Aging, $10,000,000

for each of fiscal years 2010 through 2014, to carry out subsections
(@)(20)(B)(iii) and (b)(8) of section 202 of the Older Americans Act
of 1965 (42 U.S.C. 3012).

SEC. 2406. SENSE OF THE SENATE REGARDING LONG-TERM CARE.

(a) FINDINGS.—The Senate makes the following findings:
(1) Nearly 2 decades have passed since Congress seriously
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considered long-term care reform. The United States Bipartisan
Commission on Comprehensive Health Care, also know as the
““Pepper Commission’’, released its ‘“Call for Action’’ blueprint
for health reform in September 1990. In the 20 years since

those recommendations were made, Congress has never acted
on the report.

(2) In 1999, under the United States Supreme Court’s

decision in Olmstead v. L.C., 527 U.S. 581 (1999), individuals
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with disabilities have the right to choose to receive their longterm
services and supports in the community, rather than

in an institutional setting.

(3) Despite the Pepper Commission and Olmstead decision,

the long-term care provided to our Nation’s elderly and disabled
has not improved. In fact, for many, it has gotten far worse.

(4) In 2007, 69 percent of Medicaid long-term care spending

for elderly individuals and adults with physical disabilities

paid for institutional services. Only 6 states spent 50 percent

or more of their Medicaid long-term care dollars on home and
community-based services for elderly individuals and adults
with physical disabilities while 12 of the States spent less

than 25 percent. This disparity continues even though, on average,
it is estimated that Medicaid dollars can support nearly

3 elderly individuals and adults with physical disabilities in
home and community-based services for every individual in

a nursing home. Although every State has chosen to provide
certain services under home and community-based waivers,
these services are unevenly available within and across States,
and reach a small percentage of eligible individuals.

(b) SENSE OF THE SENATE.—It is the sense of the Senate that—
(1) during the 111th session of Congress, Congress should
address long-term services and supports in a comprehensive
way that guarantees elderly and disabled individuals the care
they need; and

(2) long term services and supports should be made available

in the community in addition to in institutions.
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